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6.1.3.

6.1.4.

6.1.5.

Temporal Scope of Interest Rate Reduction

The 6% interest cap on mortgages and mortgage equivalents applies during
active service and for 1 year after active service ends.!®* The interest cap
reduction on all non-mortgage debts and obligations is limited to the
duration of active service.!6

Forgiveness of Interest Exceeding the Limitation

Any interest incurred during active military service (and for one year
thereafter for mortgages and mortgage equivalents) in excess of the SCRA’s
mandated 6% cap shall be forgiven, and the servicemember does not owe
any deficiency resulting from the interest reduction.'®® The creditor is
prohibited from accelerating the payment of principal in response to a
properly made request for a 6% interest rate cap.

Activation of 6% Interest Cap

The 6% interest cap is not self-executing. To receive this protection,
servicemembers must provide a creditor with written notice and a copy of
military orders detailing active duty, within 180 days after the end of active
military duty.'®” Once notice is provided, the creditor is obligated to
retroactively implement the 6% interest rate beginning on the date active
service commenced, not the date that notice is received.!%®

6.1.5.1. Exception to the Interest Cap

The court may order that a creditor need not reduce a
servicemember’s interest rate to 6% if the creditor can establish that
the servicemember’s ability to pay the contracted rate of interest was
not materially affected by entering active duty.'®

16450 U.S.C. App. § 3937(a)(1)(A).
165 Id. at § 3937(a)(1)(B) (obligation is defined as either a mortgage debt or “any other obligation,” added by §2203
of P.L. 111-289, effective July 30, 2008).

16 1d. at § 3937(a)(2).
7 1d. at § 3937(b)(1).

168 1d. at § 3937(b)(2); See also Rodriguez, 2006 WL 908613 at *6 (holding that a creditor violated the interest cap
provision when it did not reduce the interest rate to 6% starting on the date servicemember’s active duty began, and
did not credit excess interest paid to the remaining principal balance).

16950 U.S.C. App. § 3937(c) (generally this requirement means that the person is making less money in the military
than he or she did as a civilian).
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7. MISCELLANEOUS PROTECTIONS

7.1. TAXPROTECTIONS

7.1.1.

7.1.2.

7.1.3.

Residency for Tax Purposes

A servicemember and their spouse do not lose or acquire residency status
for tax purposes due to their presence in a state solely for compliance with
military orders.!”® Furthermore, military compensation of a servicemember
and any income of their spouse are not income for state tax purposes in a
state where they are non-residents.!”! The same protections extend to a
servicemember’s spouse, and subjects the spouse’s income to taxation by
the spouse’s state of residence, rather than the state where the income is
earned.!” Similarly, for tax purposes, a servicemember’s or their spouse’s
personal property is not deemed to be located in a state where they are non-
residents.!”?

Property Tax

The SCRA provides relief to servicemembers from tax assessments that fall
due and remain unpaid before or during military service.!”* This protection
applies to taxes for personal property and for real property occupied for
dwelling, professional, business, or agricultural purposes by a
servicemember or their dependents or employees.!”> It further prevents
assessment of any additional penalty or interest above 6% for the non-
payment of taxes.!”®

Limitation on Sale of Property to Enforce Tax Assessment

Qualifying property cannot be sold to enforce the collection of a tax or
assessment, unless by court order and upon the court’s determination that
military service does not materially affect the servicemember’s ability to
pay the outstanding tax or assessment.'”’

17014, at § 4001(a).

7V Id. at §§ 4001(b)-(c); See also U.S. v. State of Kan., 580 F. Supp. 512 (D. Kan., 1984) (recognizing that the SCRA
prohibits the use of military compensation as taxable “income” for non-residents, yet holding that it may be
considered in a formula to determine the rate of taxation for state income of non-residents), aff’d, 810 F.2d 935

(10th Cir. 1987).

172 Military Spouses Residency Relief Act, P.L. 111-97, effective November 11, 2009.

17350 U.S.C. App. § 4001(d); Dameron v. Brodhead, 345 U.S. 322 (1953) (holding that the taxable domicile of a
servicemember shall not be changed by military assignments).

17450 U.S.C. App. § 3991(a).

' Id.; See also Farran v. Wayne County, No. 261185, 2005 WL 2219417 (Mich. App. 2005) (finding that 50 U.S.C.
App. §3991 does not apply to vacant land because it is not occupied for dwelling, professional, business, or
agricultural purposes as required under the SCRA).

17650 U.S.C. App. § 3991(d).

77 1d. at § 3991(b)(1).
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7.1.4.

7.1.5.

Redemption

In cases involving a court-ordered sale of property to satisfy taxes or
assessments, the SCRA provides servicemembers with a right to redeem the
property during military service or within 180 days after the end of military
service.!”®

Deferral of Income Tax Collection

When a servicemember’s state or federal income taxes are due before or
during military service, payment shall be deferred at the servicemember’s
request for not more than 180 days after the termination of active duty, if
the servicemember’s ability to pay is materially affected by military
service.'” However, the Act neither grants relief from filing tax returns nor
suspends statutes of limitations prescribed under the United States Internal
Revenue Code.'8°

7.2. INSURANCE PROTECTIONS

The SCRA prevents a servicemember’s loss of health, life, or professional liability

insurance coverage if the servicemember is called to active duty.

7.2.1.

181,182

Health Insurance

Servicemembers may have health insurance policies immediately reinstated
upon return from active duty.'®® They must apply for reinstatement within
120 days after release from active military duty.!®* Furthermore, there can
be no exclusions for health conditions that arose before or during military
service, as long as the condition would not have been excluded had the
servicemember remained covered, and the condition has not been
determined by the Secretary of Veterans Affairs to be a disability incurred
or aggravated in the line of duty.!®’

78 1d. at § 3991(c).

179 Id. at § 4000(a). See also Paulson v. Mo. Dept. of Revenue, 961 S.W.2d 63 (Mo. Ct. App. 1998) (denying deferral
of a servicemember’s income tax payment where he did not prove active duty impaired his ability to pay the taxes).
180 See Judge Advocate General’s Legal Center and School, U.S. Army JA 260, Servicemembers Civil Relief Act, pp.

5-11 (March 2006).

18150 U.S.C. App. §§ 3975, 4023, 4024,

182 Indiana Practitioners’ Note: The SCRA contains many provisions relating to life insurance matters. As such
insurance matters are not the focus of this Guide, however, a complete analysis of the Act’s insurance provisions has
been omitted for the sake of brevity. For additional information on SCRA’s life insurance provisions, refer to 50
U.S.C. App. §§ 3957, 3971-3977.

18350 U.S.C. App. §§ 4024(a)-(b).

184 74, at § 4024(d).
18514, at § 4024(b).
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7.2.2.

7.2.3.

Life Insurance

The SCRA prevents life insurers from decreasing coverage or requiring
additional premiums, except age-based increases in term policies, for
servicemembers during active duty.'*® However, the life insurance policy
must have been in place for at least 180 days before military service,'®’
during active duty and for 2 years after, a servicemember’s life insurance
policy is protected from lapse, termination, and forfeiture for non-payment
of premiums.'®® For this protection, the insured servicemember or their
beneficiary must apply with the insurer and forward a copy to the Veterans
Administration. '’

Professional Liability Insurance

Servicemembers who engage in health-care, legal services, or other
professions declared by the Secretary of Defense may suspend their
professional liability insurance policies upon written request to the
insurance carrier. '’

7.3. ANTICIPATORY RELIEF

Although rarely invoked, the SCRA’s anticipatory relief protections allow a
servicemember to apply to a court for relief from any obligation incurred before
military service, or from taxes falling due before or during military service, when
the servicemember anticipates that a breach or default will occur because of their
military service.!”! Under this section, a servicemember can initiate a declaratory
action (to prevent any legal action against them) during military service or within
180 days after.!”> The court has discretion to grant such relief.

7.3.1.

Requirements

To receive anticipatory relief, the following must occur:

(a) The servicemember must prove that the obligation arose before
active duty, including taxes falling due during active duty;

(b) The action must begin during, or within 180 days after, active
military service; and
(c) The servicemember must show that military service materially

affected the ability to discharge the obligation.!”>  The
servicemember is entitled to one hearing to establish material affect.

186 1d. at § 3971(1)(A).
187 1d. at § 3971(1)(B).
188 1d. at §§ 3974(b)-(c).
189 1d. at § 3973.

190 7d. at §§ 4023(a)(2)(A), (b)(1).

191 7d. at § 4021(a).
192[d.

19374, at §§ 4021(a)~(b). See Kindy v. Koenke, 216 F. 2d 907 (8" Cir. 1954).
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7.4.

7.3.2.

7.3.3.

Covered Obligations

Because the anticipatory relief provision specifically protects any

obligations incurred before active duty, such protection includes, but is not

limited to, contracts, mortgages, taxes or assessments, and child support
194

cases.

Stay of Enforcement

Courts are authorized to issue stays of the enforcement of obligations and
issue equitable repayment plans.!”> Any stay granted under this section
should begin at the time of application and continue for a period equal to
the time of active military service.!%¢

For stays involving real estate contracts, a servicemember can make equal
periodic payments to cover the principal and interest accrued during the
stay, over a period not exceeding the remaining life of the contract plus term
of military service.'”” For stays involving any other debt, the period of time
allotted for back payment cannot be longer than the servicemember’s total
time of active military service.!*®

CHILD CUSTODY PROTECTIONS

The SCRA prohibits a court from making permanent revisions to a custody order
based solely on a parent’s pending or potential military deployment. Instead, the
court may only issue a temporary custody order that spans the period of a

servicemember’s deploymen

t.199

This section does not create a Federal right of action or otherwise give rise to

Federal jurisdiction or create a right of removal in custody proceedings.

7.4.1

7.4.2

200

Duration of Temporary Custody Order

A court issued temporary order cannot expire later than the period justified
by the deployment of the servicemember.2’!

Limitations

A servicemember’s deployment or possibility of deployment cannot be
considered as the sole factor by the court.?’?

19 14, at § 3938.

200 74 at § 3938(c).
201 74, at § 3938(a).
202 74, at § 3938(b).

197 Id. at § 4021(b)(1)(B).

19450 U.S.C. App. § 4021(a).
195 14 at §§ 4021(b)(1)(B), 4021(b)(2)(B).
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7.4.3 Requirements
Deployment is defined as the movement or mobilization of a
servicemember to a location for a period of longer than 60 days and not
longer than 540 days pursuant to temporary or permanent official orders:>%>

(a) That are designated as unaccompanied;
(b) For which dependent travel is not authorized; or

(©) That otherwise do not permit the movement of family members.

7.4.4 Heightened Custody Protections

If state law affords greater rights to a deploying parent, the court should
apply the applicable state law over the rights afforded under the SCRA.2%

7.4.5. Uniform Deployed Parents and Custody Visitation Act (UDPCVA)

For additional questions involving child custody, the UDPCVA?2% should
be referenced. The UDPCVA encompasses the following:

* Article 1 prohibits the court from considering deployment when making
a best interest of the child determination in custody proceedings.

* Article 2 sets the procedure for parents to make out-of-court agreements
as to custody and visitation during deployment.

* Article 3 allows for expedited proceedings to ensure a custody order is
entered prior to deployment and prohibits a permanent custody
arrangement to be ordered without deployed parent's consent.

* Article 4 establishes the procedure used to terminate the temporary
custody arrangement and when the court must intervene.

* Article 5 sets out the effective date and uniform act language.?®

8. CONCLUSION

This Guide provides an overview of the most significant aspects of the SCRA that might
arise in an Indiana courtroom. However, this Guide is only a summary, and was not drafted
as an attempt to discuss all components of the Act or every nuance of Indiana case law.
For additional information on SCRA protections and related issues, please refer to
Appendix A of this Guide.

203 Id. at § 3938(e).

204 Id. at § 3938(d).

205 Uniform Law Commission, Uniform Deployed Parents Custody and Visitation Act, available at
http://www.uniformlaws.org/ActSummary.aspx?title=Deployed%20Parents%20Custody%20and %20 Visitation%20
Act.

206 National Conference of State Legislatures, Military Parent Custody and Visitation (Mar. 8, 2016), available at
http://www.ncsl.org/research/military-and-veterans-affairs/military-parent-custody-and-visitation.aspx; Uniform
Law Commission, Uniform Deployed Parents Custody and Visitation Act, available at
http://www.uniformlaws.org/ActSummary.aspx?title=Deployed%20Parents%20Custody%20and%20Visitation%20
Act.
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13.
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Publishing (2011).
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6 C.J.S., Armed Services, §§ 168-187, pp. 514-530.
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Nov-Dec 2007, pp. 32, 34-35.
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U.S.C.S. Appx. § 525), 36 ALR Fed 420 (1978).

Pottorft, Contemporary Applications of the Soldiers” and Sailors’ Civil Relief Act, 132 Mil.
L. Rev. 116 (1991).

Sullivan, 4 Judge’s Guide to the Servicemembers Civil Relief Act (accessed September 4,
2016), available at
http://www.americanbar.org/content/dam/aba/administrative/legal_assistance military perso
nnel/scrajudgesguidecklist.authcheckdam.pdf

Sullivan, The Military Divorce Handbook: A Practical Guide to Representing Military
Personnel and Their Families, ABA Publishing (2006).

The Judge Advocate General’s Legal Center & School, U.S. Army, JA 260, The
Servicemembers Civil Relief Act Guide (March 2006).

Uniformed Services Employment and Reemployment Rights Act of 1994 (“USERRA”), Pub.
L. No. 103-353, 108 Stat. 3149 (codified in sections of 38 USC)

Uniformed and Overseas Citizens Absentee Voting Act of 1986 (“UOCAVA”), previously
codified and cited as 42 U.S.C. §§ 19731t -1973ff-7, but there was an editorial
reclassification of UOCAVA, now codified as 52 U.S.C. §§ 20301-20311

US Armed Forces SCRA Legal Assistance — Locate the closest military legal assistance
office (accessed August 16, 2016), available at
http://legalassistance.law.af.mil/content/locator.php
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APPENDIX B - JUDGES’ CHECKLISTS

Default Judgments Under the SCRA (50 U.S.C. App. § 3931)

If the Defendant has not made an appearance and military service has not been confirmed:

= The court may request a military service certification from the U.S. DoD, if

¢+ The Plaintiff filed an affidavit, with supporting facts, denying Defendant’s military
service; or

¢+ Stating that Plaintiff is unable to determine if Defendant is in military service.

= [If the court cannot determine whether Defendant is in military service, it may require
Plaintiff to post a bond to indemnify Defendant against loss or damage due to the judgment.

If the Defendant has not made an appearance and is in military service:
= The court must appoint an attorney to represent Defendant before entering judgment.

= [fappointed attorney cannot locate a Defendant servicemember, the attorney’s actions will
not waive any defense or bind the servicemember in any way.

= [Ifadefense for the servicemember cannot be presented without their presence or the court-
appointed attorney cannot locate the servicemember:

¢ The court must enter a stay for at least ninety days when requested by the
servicemember’s attorney; or

¢ The court may enter a stay for at least ninety days on its own motion.

If the Defendant has not made an appearance and is not in military service, the court may proceed
with default judgment.

Vacating and Reopening Default Judgments (50 U.S.C. App. § 3931)

The court may vacate a default judgment and reopen a matter:

= [f a default judgment was entered during the servicemember’s period of military service,
or within 60 days thereafter; and

= The servicemember filed an application with the court or tribunal that issued the default
judgment:

¢+ Within 90 days of the end of the servicemember’s military service, and
* Specifically requesting to vacate and reopen the case; and

= The servicemember establishes that, at the time judgment was entered, the servicemember:
¢  Was materially affected by military service in making a defense; and

¢+ Had a meritorious defense, in whole or in part.
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APPENDIX B - JUDGES’ CHECKLISTS

Stayving Proceedings Under the SCRA (50 U.S.C. App. § 3932)

If all of the following conditions are met, the court must grant a stay for no less than 90 days:

= The servicemember was in active military service within 90 days before the application
for stay;

= The servicemember received notice of the action/proceeding; and

= The servicemember’s application for stay provides:

¢ An explanation that military service materially affects the servicemember’s ability
to appear;

¢ A date when the servicemember will be available; and

¢+ A statement from servicemember’s commanding officer confirming that military
duties prevent appearance and military leave is not available.

Granting Additional Stays (50 U.S.C. App. § 3932)

The court may grant additional stays if:

» The servicemember establishes a continuing material affect of military duties on the
servicemember’s ability to appear; and

* The request for an additional stay provides the same information as is required in the
original application for stay.

If the court refuses to grant an extended stay, it must appoint counsel to represent the
servicemember.

Anticipatory Relief Under the SCRA (50 U.S.C. App. § 4021)

The court may grant anticipatory relief, including staying the enforcement of the obligation, if the
servicemember:

= Incurred the obligation before military service, including taxes coming due before or during
military service;

= [Initiated declaratory action in anticipation that a breach or default on an obligation will
occur because of servicemember’s military service;

= Initiated the action during or within 180 days after servicemember’s military service; and

= Shows that military service materially affected the servicemember’s ability to discharge
the obligation.
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APPENDIX C — SCRA CROSS-REFERENCE OF
CODE SECTIONS WITH PUBLIC LAW SECTIONS

Old 50 U.S.C. New 50 U.S.C. Public Law
App. Section  App. Section Title Section
§ 501 § 3901 Short Title Sec. 1
§ 502 § 3902 Purpose Sec. 2
TITLE I - GENERAL PROVISIONS
§ 511 § 3911 Definitions Sec. 101
§ 512 § 3912 Jurisdiction and applicability of Act Sec. 102
§ 513 § 3913 Protection of persons secondarily liable Sec. 103
§ 514 § 3914 Extension of Protection to citizens serving Sec. 104
with allied forces
§ 515 § 3915 Notification of benefits Sec. 105
§ 515a § 3916 Information for member of the Armed Forces = Sec. 105a
and their dependents on rights and protections
of the SCRA
§ 516 § 3917 Extensions of rights and protections to reserves = Sec. 106

ordered to report for military service and to
persons ordered to report for induction

§ 517 § 3918 Waiver of rights pursuant to written agreement = Sec. 107
§ 518 § 3919 Exercise of rights under the Act not to affect Sec. 108
certain financial transactions
§ 519 § 3920 Legal representatives Sec. 109
TITLE II - GENERAL RELIEF

§ 521 § 3931 Protection of servicemembers against default Sec. 201
judgments

§ 522 § 3932 Stay of proceedings when servicemember has | Sec. 202

notice
§ 523 § 3933 Fines and penalties under contracts Sec. 203
§ 524 § 3934 Stay or vacation of execution of judgments, Sec. 204
attachments, and garnishments

§ 525 § 3935 Duration and term of stays; codefendants not Sec. 205
in service

§ 526 § 3936 Statute of limitations Sec. 206

§ 527 § 3937 Maximum rate of interest on debts incurred Sec. 207

before military service
§ 528 § 3938 Child custody protection Sec. 208
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TITLE III - RENT, INSTALLMENT
CONTRACTS, MORTGAGES, LIENS,
ASSIGNMENTS, LEASES, TELEPHONE

SERVICE CONTRACTS
§ 531 § 3951 Evictions and distress Sec. 301
§ 532 § 3952 Protection under installment contracts for Sec. 302
purchase or lease
§ 533 § 3953 Mortgages and trust deeds Sec. 303
§ 534 § 3954 Settlement of stayed cases relating to personal = Sec. 304
property
§ 535 § 3955 Termination of residential or motor vehicle Sec. 305
leases
§ 535a § 3956 Termination of telephone service contracts Sec. 305a
§ 536 § 3957 Protection of life insurance policy Sec. 306
§ 537 § 3958 Enforcement of storage liens Sec. 307
§ 538 § 3959 Extension of protections to dependents Sec. 308
TITLE IV — LIFE INSURANCE
§ 541 § 3971 Definitions Sec. 401
§ 542 § 3972 Insurance rights and protections Sec. 402
§ 543 § 3973 Application for insurance protection Sec. 403
§ 544 § 3974 Policies entitled to protection and lapse of Sec. 404
policies
§ 545 § 3975 Policy Restrictions Sec. 405
§ 546 § 3976 Deduction of unpaid premiums Sec. 406
§ 547 § 3977 Premiums and interest guaranteed by the Sec. 407
United States
§ 548 § 3978 Regulations Sec. 408
§ 549 § 3979 Review of findings of fact and conclusions of =~ Sec. 409
law
TITLE V — TAXES AND PUBLIC LANDS
§ 561 § 3991 Taxes respecting personal property, money, Sec. 501
credits, and real property
§ 562 § 3992 Rights in public lands Sec. 502
§ 563 § 3993 Desert-land entries Sec. 503
§ 564 § 3994 Mining claims Sec. 504
§ 565 § 3995 Mineral permits and leases Sec. 505
§ 566 § 3996 Perfection or defense of rights Sec. 506
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§ 567

§ 568
§ 569
§ 570
§571

§ 581
§ 582

§ 583

§ 591
§ 592
§ 593
§ 594
§ 595

§ 596

§ 597
§ 597a
§ 597b

§ 3997

§ 3998
§ 3999
§ 4000
§ 4001

§ 4011
§ 4012

§ 4013

§ 4021
§ 4022
§ 4023
§ 4024
§ 4025

§ 4026

§ 4041
§ 4042
§ 4043

Distribution of information concerning
benefits of title

Land rights of servicemembers
Regulations
Income taxes
Residence for tax purposes

TITLE VI - ADMINISTRATIVE
REMEDIES

Inappropriate use of the Act
Certificates of service; persons reported
missing
Interlocutory orders
TITLE VII - FURTHER RELIEF
Anticipatory relief
Power of attorney
Professional liability protection
Health insurance restatement

Guarantee of residency for military personnel
and spouses of military personnel

Business or trade obligations
TITLE VIII - CIVIL LIABILITY
Enforcement by the Attorney General
Private right of action

Preservation of remedies
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Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.
Sec.
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507
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